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Braam 101 – September 2007

On July 31, 2004, parties in Braam v. State of Washington reached an his​toric settlement, creating a blueprint for reform of the child welfare system in this state.  The agreement created a plan to monitor the Department of Social and Health Services’ progress in improving the foster care system, called for an independent, five-member panel to oversee and monitor reform during the seven-year settle​ment period, and outlined options for enforcement in case the terms of the agreement were not met.  In the three years since the agreement was reached, the Department of Social and Health Services (the Department) has made some improvements, but has failed to achieve many of the measurable benchmarks and action steps the agreement requires.  Using the agreement as a guide, the Department, the oversight panel, the Plaintiffs, and other stakeholders are now faced with deciding how best to ensure that the terms of this landmark agreement are implemented in order to improve the lives of Washington’s foster youth.

1. The Road to Agreement

The Braam case began in 1998 when a private attorney, Tim Farris, in Bellingham, Washington, brought suit in Whatcom County against Washington State, the Department, and the Secretary of the Department on behalf of 13 foster children.  The children had all experienced harmful conditions during their time in foster care, caused by a combination of insufficient services, unsafe and inadequate placements, and being shuffled frequently between multiple foster homes.  The lead plaintiff, 12-year-old Jessica Braam, had been placed in 34 different foster homes at the time the lawsuit was filed.  Columbia Legal Services and the National Center for Youth Law in Oakland, California, later joined as co-counsel. 

The Plaintiffs, a class of foster children who had experienced or who were at risk of experiencing three or more placements alleged that multiple placements and other practices of the state’s child welfare system were causing foster children emotional and psychological harm and violating their constitutional rights.  At trial, state records showed that almost 3,500 foster children had experienced between three and ten placements while in the state’s custody.  In December 2001, the jury reached a verdict in favor of the Plaintiffs, finding that foster children’s constitutional rights had been violated.  The defendants appealed the decision, and the case was ultimately heard by the Washington State Supreme Court.

The Supreme Court issued its opinion in December 2003.  In its landmark decision, the Court held that “…foster children have a substantive due process right to be free from unrea​sonable risk of harm, including a risk flowing from the lack of basic services and right to reasonable safety.”  The Court explained the state’s obligations to care for foster children: “To be rea​sonably safe, the state, as custodian and caretaker of foster children, must provide conditions free of unreasonable risk of danger, harm, or pain, and must include adequate services to meet the basic needs of the child.”  Ruling that the jury instructions were incorrect, the Court remanded the case for retrial.  The retrial was scheduled to begin in September 2004, but the trial court judge ordered the two sides to mediate.  The mediation produced a settlement agreement, which the parties signed on July 31, 2004, and the Court officially approved in November 2004.  Barring an enforcement proceeding, the Braam Settlement Agreement (the Agreement) will remain in place until July 2011, guiding the reform process and ensuring that conditions improve for Washington’s foster youth. 

2. The Braam Settlement Agreement

The Agreement requires that the Department—working with an independent oversight panel of experts and with input from stakeholders, including the Plaintiffs—make reforms in all of the major areas cited in the original lawsuit: placement stability; mental health; safe and appropriate placements; foster parent training and information; sibling placement; and services to adolescents.  The Agreement specified the oversight panel’s composition and duties and created measurable goals, desired outcomes, benchmarks and action steps that the Department is responsible for meeting in each area of the lawsuit.  Additionally, the Agreement established procedures for the Plaintiffs to obtain court enforcement should the Department fail to comply with its terms.

a. Oversight Panel

Officially formed in December 2004, the over​sight panel (the Panel) is responsible for monitoring progress throughout the life of the seven-year agreement.  To that end, it has developed a detailed implementation plan for reform—outlining benchmarks and action steps supplementing those in the original Agreement and establishing dates by which each measure is expected to be completed.  The Panel has also established professional practice standards, against which the Department’s practices are measured to ensure that children in state custody receive constitutionally adequate care.  The Panel creates periodic monitoring reports, in which it summarizes the Department’s progress and compliance with the Agreement. 

To assure the Panel’s complete independence, it currently does not receive any state funds.  This was possible because Casey Family Programs made an initial and substantial three-year investment in the Panel, funding all of its operations.  This is an important feature; many settlement agreements in other jurisdictions have lacked thor​ough, built-in, independent monitoring.  A full-time staff person coordinates panel activities, which include at least quarterly public meetings, issuing mon​itoring reports every six months, and receiving input from the Plaintiffs, the Department, and any other interested parties. 

Consistent with the terms of the Agreement, both parties agreed on the selection of panel members, who were required to include a public child welfare administrator, a child welfare researcher, a children’s mental health expert, and two “at-large” members.  The five panel members have years of high-quality, diverse experience at all levels of the child welfare system, as well as a national perspective on child welfare reform.  Its expertise and the members’ vigilance thus far offer great hope that the promise of reform in Braam will become a reality. 

John Landsverk, a nationally known researcher on improving the care of children in child welfare systems, and director of two research centers in San Diego, chairs the Panel.  The mental health expert is Jan McCarthy, who began her career as a casework​er.  McCarthy is a national leader in addressing issues related to commu​nity-based, child welfare systems of care and strengthening collaboration between child welfare and mental health systems.  Jess McDonald fills the child welfare administrator position.  He is former director of the Illinois Department of Children and Family Services, and a clinical professor of social work.  The two at-large members are Jeanine Long, a former Washington State senator who was a leader on child welfare issues for years while serving in the Legislature, and Dorothy Roberts, a professor and researcher who studies the intersection between child welfare and race and poverty.  The Panel and its staff person have demonstrated a very high level of commitment to their many responsibilities and have proven that they expect the Department to follow through on its obligations under the Agreement.

b. Goals, Outcomes, Benchmarks, Action steps: Measurable Expectations

Under the terms of the Agreement, the Panel’s first task was to establish an Implementation Plan for the terms of the Agreement, supplementing the measures already in place with outcomes, benchmarks and action steps corresponding to each of the goals laid out in the Agreement.  In creating the Implementation Plan, the Panel added to and expanded upon Kids Come First II, a Department-created plan to improve Washington’s child welfare system.

The goals of the Implementation Plan are broadly stated and form the framework for the more specific outcomes, benchmarks and action steps.  The Agreement established goals in six areas:

· Placement Stability: Every child will have a safe and stable placement with a caregiver capable of meeting the child’s needs.

· Mental Health: Children shall have initial physical and mental health screenings within 30 days of entry into care.  The child’s case plan will include plans to meet their special needs.  Children shall receive timely, accessible, individualized, and appropriate mental health assessments and treatment by qualified mental health providers.  Continuity of treatment providers will be maintained.

· Foster Parent Training and Information: Caregivers shall be adequately trained, supported, and informed about children in their care.  The Department shall provide accessible pre-service and in-service training to all caregivers sufficient to meet the care-giving needs of children in placement.

· Unsafe/Inappropriate Placements: All children shall be placed in safe placements.  The state shall continue to meet or exceed the federal standard for out-of-home care safety measure.

· Sibling Separation: Placement of siblings together is presumed to be in the children’s best interest unless there is a reasonable basis to conclude that the health, safety, or welfare of a child is put in jeopardy by the placement.  Frequent and meaningful contact between siblings in foster care who are not placed together and those who remain at home should occur unless not in child’s best interest.

· Services to Adolescents: Improve the quality and accessibility of services to adolescents.  Improve the educational achievements of these adolescents and better prepare them to live independently.  Reduce the number of adolescents on runaway status from foster care.

The outcomes are intended to “identify specific, required results that will advance the child welfare system towards a stated goal.”  The outcomes created by the Panel break down the corresponding goal to narrower, more concrete pieces.  One of the placement stability outcomes, for example, is “the percentage of children in custody for at least 30 days, who experience three or more placements . . . will be significantly reduced.”  There are six outcomes related to the one placement stability goal.

For each outcome in the Implementation Plan, the Agreement and the Panel created a number of benchmarks “to provide a measure to enable the Panel to moni​tor the progress of the Department in meeting the specific outcome identified.”  Benchmarks are specific percentage increases or decreases from a base​line of current performance, usually based on data from fiscal year 2005.  They “set interim targets toward the achieve​ment of the specified outcomes” and “provide measurable expecta​tions for implementation.”  For example, one of the placement stability-related benchmarks requires a ten percent decrease each year from the 2005 baseline in the number of children experiencing three or more placements. 

Action steps, the narrowest category of the Implementation Plan, are spe​cific tasks that the Department must complete in order to achieve the targeted improve​ments for foster children.  One of the action steps for placement stability, for instance, requires the Department to develop and implement concrete strategies to increase appropriate matching of chil​dren and caregivers.  This is one of 14 smaller steps related to the benchmark requiring a ten percent decrease in the number of children experiencing three or more placements, which corresponds with the outcome of reducing the number of children in care who experience three or more placements, which is a subset of the broad goal that each child have a stable placement with a suitable caregiver.  Most of the action steps in the plan were derived from Kids Come First II, and were implemented into the Agreement, not created by the Panel.

Each of the six areas of the Agreement is addressed through a similar progression of the Implementation Plan’s action steps, benchmarks, outcomes and goals.  As required by the Agreement, the Panel issues semi-annual monitoring reports, which set forth its findings about the Department’s compliance with the action steps and benchmarks that became due during the preceding monitoring period.

c. Professional Standards

One particularly innovative aspect of the Braam Settlement Agreement is the Panel’s charge to develop professional standards—clear expectations for the treatment of children in the foster care system that the Department must implement.  These standards of practice clarify expectations of social workers as well as the state administration.  After consulting with the Plaintiffs’ attorneys and the Department and holding a series of public meetings, the Panel published the standards in March 2007.  The standards are largely based on pre-existing standards of the Council on Accreditation, whose accreditation process the Department was undertaking.

The significance of the profession​al standards derives from the language and logic of the Washington State Supreme Court’s decision in Braam.  The Court held that, in determining whether the state violated the constitutional rights of foster children, the proper question is “whether the state’s conduct falls substantially short of the exercise of professional judgment, standards, or practices.”  Thus, the standards adopted by the Panel establish what level of care is necessary to protect the constitutional rights of foster children.  For instance, Professional Standard FC 12.01 requires that the assigned social worker meet face-to-face with the child and the parents every 30 days to assess safety and well-being, monitor service delivery, and support the achievement of service plan goals.  If children are being visited significantly less frequently, their constitutional rights are being violated. 

The professional standards, therefore, add another layer of breadth to the Agreement.  Regardless of its progress on the measures in the Implementation Plan, the Department cannot provide care that substantially departs from the professional standards without violating the constitutional rights of children within its care.  

d. Enforcement

The Agreement establishes three types of enforcement mechanisms, which may be used by the Plaintiffs if the Department fails to comply with the terms of the Agreement.  There is a rebuttable presumption that the Panel’s findings about noncompliance are correct in any enforcement proceedings.  Thus, if the Panel’s monitoring reports reveal that the Department is failing to comply with the terms of the Agreement, the Plaintiffs may pursue an enforcement action based on noncompliance due to failure to implement, noncompliance due to lack of funding, and noncompliance due to a combination of reasons.  Each of the three scenarios compels a different process for obtaining and form of court enforcement. 

Noncompliance based on failure to implement is the enforcement mechanism available if the Panel finds that the Department has failed to implement an action step or achieve a benchmark within the required timeframe.  Upon a finding that it has failed to meet a step required by the Implementation Plan, the Department must produce a proposed plan for how it intends to comply within 30 days.  After a period of review by the Plaintiffs and an opportunity for revisions by the Department, the Panel has 14 days to accept or reject the compliance plan.  If the Panel rejects the plan, the Department has several opportunities to submit revised plans.  The Plaintiffs can seek a court order for enforcement under three circumstances: if the Panel rejects three of the Department’s compliance plans for a particular action step or benchmark; if the Panel rejects a compliance plan and the Department fails to submit a revised one; or if the Department fails to implement an approved compliance plan within six months.

If the Department identifies lack of funding as a reason for failing to comply with the terms of the Agreement, the Plaintiffs can immediately bring an action based on a claim of constitutionally inadequate care.  If the court finds that the care being provided to Washington’s foster children substantially departs from the professional standards established by the Panel, it can order expenditures.  Finally, if noncompliance is due to both failure to implement and a lack of funding, the Panel can require the Department to develop a compliance plan and the Plaintiffs can simultaneously pursue lack of funding enforcement procedures in court.  

In addition, the Agreement permits the Plaintiffs to petition for injunctive relief if, at any time, they reasonably believe that the foster children in the class are at immediate and substantial risk of irreparable harm due to the Department’s noncompliance.

3. Progress

The Braam litigation and settlement period has drawn increased attention and oversight to the plight of Washington’s foster youth and has resulted in some systemic improvements.  However, three years into the settlement, the progress that the Department and other key players in the state have made in implementing the specific terms of the Agreement and securing adequate funding to do so remains inadequate.

Since receiving the baseline data for Fiscal Year 2005, the Panel has released three monitoring reports.  Although the reports have confirmed that the Department has taken some steps to improve the system since the Agreement was reached, as of the time of the third monitoring report, the Panel found that the Department had failed to reach many of the action steps and all of the benchmarks due.

The first report, which received considerable media atten​tion when it was released on March 28, 2006, found that the Department had not completed 32 of 45 action steps that it was required to complete during the first monitoring period.  Among other things, the Department had failed to ensure that mental health profession​als periodically reassess the mental health needs of foster children and that there be multidisciplinary case staffings for children who have been in four or more placements.  These two action steps address key concerns in the original law​suit.  The Panel’s March 2006 report was, according to the Seattle Times, “the first indication of the state’s commitment to dramatically overhaul the way it deals with foster children.” 

The second report showed that the Department had made some improvements, completing 25 of the 37 action steps that it was required to complete during the second monitoring period.  However, three important action steps—reducing caseloads, ensuring face-to-face visits between social workers and families every 30 days, and providing adequate respite care to foster parents—remained incomplete without approved compliance plans.  

The third and most recent report provided the first opportunity to measure the Department’s compliance with the first set of benchmarks.  The distinction between action steps and benchmark data is important.  In essence, while the action steps are equivalent to a list of chores, the benchmarks ask whether the house is actually getting any cleaner.  Sadly, the third monitoring report revealed that the Department flatly failed to reach 11 benchmarks that were due, indicating that while some progress is being made on an administrative level, the lives of foster youth in Washington are not improving in a meaningful way.  In fact, in the area of placement stability—a major focus of the Braam case—the Panel found that the lives of foster youth have actually gotten worse since the settlement of the case.  The Department must now develop compliance plans, detailing how it intends to meet the overdue benchmarks.

 In addition, the Department was unable to report on 17 benchmarks, and has begun working towards finding a way to measure these benchmarks through different methods, such as case reviews, a comprehensive foster parent survey (already underway), and an upcoming adolescent survey.  

The Department is not alone in its failure to ensure that the Braam Settlement Agreement results in improvements to the foster care system.  Plaintiffs’ attorneys have been critical of the Governor’s and the Legislature’s fiscal support of the Braam objectives, arguing that the Governor’s 2007-09 proposed budget and the Legislature’s final biennial budget fell far short of the Braam-related requests made by the Department.  Lack of funding is not an excuse for constitutionally inadequate care.  The Department needs support from the Governor and the Legislature to be able to implement the measures required by Braam and adequately provide for the foster youth in State custody.

4. Next Steps

The Braam Settlement Agreement contains some groundbreaking elements that have the potential to turn Washington’s foster care system into a model for other states attempting similar reforms.  For that potential to be realized, however, the Plaintiffs, the Department, the Governor, and the Legislature will need to work together to ensure that the terms of the Braam Settlement Agreement are fully implemented. 

For More Information on Braam v. State of Washington and the Settlement, visit:

· BraamKids website, hosted by Plaintiffs’ Attorneys: www.braamkids.org
· Braam Oversight Panel: www.braampanel.org
· Washington State Department of Children and Family Services website on Braam Settlement: www.dshs.wa.gov/ca/about/imp_settlement.asp 

· National Center for Youth Law: www.youthlaw.org
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